


The duties of a doctor registered with
the General Medical Council

Patients must be able to trust doctors with their lives and health. To justify that
trust you must show respect for human life and make sure your practice meets the
standards expected of you in four domains.

Knowledge, skills and performance
m Make the care of your patient your first concern.
m Provide a good standard of practice and care.
® Keep your professional knowledge and skills up to date.
@ Recognise and work within the limits of your competer.c=.

Safety and quality

m Take prompt action if you think that patient safet . «'gnity or comfort is being
compromised.

m Protect and promote the health of patien’s cnu the public.

Communication, partnership and team vork
m Treat patients as individuals and \ =< act their dignity.
e Treat patients politely and ce:siderately.
@ Respect patients’ right t» canfidentiality.
m Work in partnership witi* ;- atients.
@ Listen to, and re-prr d to, their concerns and preferences.
e Give patients t1,= information they want or need in a way they can understand.
® Respect nctieats’ right to reach decisions with you about their treatment
and cae.
@ Support patients in caring for themselves to improve and maintain their health.
m Work with colleagues in the ways that best serve patients’ interests.

Maintaining trust

m Be honest and open and act with integrity.

m Never discriminate unfairly against patients or colleagues.

m Never abuse your patients’ trust in you or the public’s trust in the profession.

You are personally accountable for your professional practice and must always be
prepared to justify your decisions and actions.




Consent: patients and doctors making
decisions together

This guidance came into effect on 2 June 2008.

You can find the latest version of this guidance on our website
at www.gmc-uk.org/guidance. Q

For the full website addresses of references in this guidanc?-&fl/see the

online version on our website. K

plain English
approved

by the word centre
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About this guidance

This guidance, Consent: patients and doctors making decisions together,
replaces the booklet Seeking patients’ consent: the ethical considerations
(71998). It expands on the guidance in Good medical practice, which requires
doctors to be satisfied that they have consent from a patient, or other valid
authority, before undertaking any examination or investigation, pr@ing
treatment, or involving patients in teaching and research.

should be based. It provides a framework for good pragtice that covers the
various situations that doctors may face in the com@) their work. The
guidance concentrates on decision-making in t text of investigations
or treatment; but the principles apply mor&ly, including decisions on
taking part in research, and decisions at d of life. More detailed advice
on these matters will be provided in%'ate guidance.

This guidance sets out the principles on which good clini;a@tisions

This guidance does not cover dgc%s’ responsibilities to protect or disclose
personal information abo tients. See our publication, Confidentiality:
good practice in handli u?ﬁnt information (2017).
As the law relati@?e.cision—making and consent, particularly for patients
who lack cap@, varies across the UK, doctors need to understand the law
asit a@\ ere they work (see paragraphs 62-63). This guidance takes

, and is consistent with, current law across the UK. The legal annex
gives more detail about relevant common law and legislation, and links to
further information.

accoun
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How the guidance applies to you

This guidance is addressed to doctors, but may also help patients and the
public understand what to expect of their doctors.

In this guidance the terms ‘you must’ and ‘you should’ are used in the
following ways:

Q
m  ‘you must’ is used for an overriding duty or principle Q(ll
m  ‘you should’ is used when we are providing an explandti
you will meet the overriding duty K
= ‘you should’ is also used where the duty or pri ill not apply in
all situations or circumstances, or where th factors outside
your control that affect whether or how an follow the guidance.

how

The guidance is not, and cannot be, e @ive. So you should use your
judgement to apply the principles. it Sgfs out to the situations you face in
your own practice.

Y4

You must work in partnersifipwith your patients. You should discuss with
them their condition aq&?cment options in a way they can understand,
and respect their i make decisions about their care. You should see
getting theirso¢ as an important part of the process of discussion and

decision- rather than as something that happens in isolation.

In deci ow much information to share with your patients you should
take account of their wishes. The information you share should be in
proportion to the nature of their condition, the complexity of the proposed
investigation or treatment, and the seriousness of any potential side effects,
complications or other risks.

Serious or persistent failure to follow this guidance will put your registration
at risk. You must, therefore, be prepared to explain and justify your actions.
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Part 1: Principles

1  All healthcare involves decisions made by patients and those providing
their care. This guidance sets out principles for good practice in making
decisions. The principles apply to all decisions about care: from the
treatment of minor and self-limiting conditions, to major interventions
with significant risks or side effects. The principles also apply Q
decisions about screening.!

2  Whatever the context in which medical decisions arin(wldé, you must
work in partnership with your patients to ensure @ care. In so doing,

you must: \Q

a listen to patients and respect thei’ré@s about their health

b discuss with patients what t ei@a nosis, prognosis, treatment
and care involve

¢ share with patients the@r ation they want or need in order to

make decisions P
d  maximise patien portunities, and their ability, to make
decisions for elves

e respectg{@s decisions.

@"{@
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Partnership

3 For arelationship between doctor and patient to be effective, it should
be a partnership based on openness, trust and good communication.
Each person has a role to play in making decisions about trea@t or

care. Qq/

4  No single approach to discussions about treatment gr cap€ will suit
every patient, or apply in all circumstances. Indivi@ patients may
want more or less information or involvemen aking decisions
depending on their circumstances or Wishe& some patients may
need additional support to understand igofmation and express their

views and preferences. O
5 If patients have capacity to %e gecisions for themselves, a basic
model applies: s

a  The doctor an@%nt make an assessment of the patient’s
condition @ﬂg into account the patient’s medical history, views,
experie&nd knowledge.

b Tha@or uses specialist knowledge and experience and clinical

@}ement, and the patient’s views and understanding of their

ndition, to identify which investigations or treatments are likely

to result in overall benefit for the patient. The doctor explains the
options to the patient, setting out the potential benefits, risks,
burdens and side effects of each option, including the option to
have no treatment. The doctor may recommend a particular option
which they believe to be best for the patient, but they must not put
pressure on the patient to accept their advice.

General Medical Council | 07



Consent: patients and doctors making decisions together

¢ The patient weighs up the potential benefits, risks and burdens
of the various options as well as any non-clinical issues that are
relevant to them. The patient decides whether to accept of the
options and, if so, which one. They also have the right o (t
or refuse an option for a reason that may seem irr, the
doctor, or for no reason at all.? fi/

d  If the patient asks for a treatment that the d@c considers would
not be of overall benefit to them, the doc 0
issues with the patient and explore th ons for their request. If,
after discussion, the doctor still co rs that the treatment would
not be of overall benefit to the gﬂt they do not have to provide
the treatment. But they sh%&xplaln their reasons to the patient,
and explain any other nsthat are available, including the
option to seek a secong opinion.

uld discuss the

6 If patients are not %make decisions for themselves, the doctor
must work wit @se close to the patient and with other members
of the healt team. The doctor must take into account any views
or prefegeRces expressed by the patient and must follow the law on
dedisi \'naking when a patient lacks capacity.?
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Part 2: Making decisions about
investigations and treatment

Sharing information and discussing treatment options

7  The exchange of information between doctor and patient is cemial to
good decision-making. How much information you share Mﬁients
will vary, depending on their individual circumstances. uld tailor
your approach to discussions with patients accordin{to

a their needs, wishes and priorities @

b their level of knowledge about, and u anding of, their
condition, prognosis and the treat&@ options

¢ the nature of their condition
the complexity of the trea , and
the nature and level of @Jassociated with the investigation or
treatment.

Y4
8 You should not ma@gjmptions about:

a theinf ion a patient might want or need

b thedlipteal or other factors a patient might consider significant, or

c acient’s level of knowledge or understanding of what is
roposed.
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10

You must give patients the information they want or need about:

h
i

k
L

the diagnosis and prognosis

any uncertainties about the diagnosis or prognosis, including
options for further investigations

options for treating or managing the condition, includiﬁat/Qoption

not to treat Q

the purpose of any proposed investigation or trigmt and what it

will involve

the potential benefits, risks and burdens,ﬁ@%e likelihood

of success, for each option; this shoul de information, if
available, about whether the benef'@r risks are affected by which
organisation or doctor is cho e@ rovide care

whether a proposed inves n or treatment is part of a research
programme or is an inn%tive treatment designed specifically for
their benefit* P

the people who v@e mainly responsible for and involved in their

care, what thejRydles are, and to what extent students may be
involve @'
their ri refuse to take part in teaching or research

thaigxght to seek a second opinion

j \bills they will have to pay

y conflicts of interest that you, or your organisation, may have
any treatments that you believe have greater potential benefit for
the patient than those you or your organisation can offer.

You should explore these matters with patients, listen to their concerns,
ask for and respect their views, and encourage them to ask questions.
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1

You should check whether patients have understood the information
they have been given, and whether or not they would like more
information before making a decision. You must make it clear that they
can change their mind about a decision at any time.

Answering questions Q

12

You must answer patients’ questions honestly and, as(a[}g)ractlcal
answer as fully as they wish.

Reasons for not sharing information with pa

13

14

ti
No one else can make a decision on beh & adult who has
capacity.” If a patient asks you to ma sions on their behalf or
wants to leave decisions to a relat artner, friend, carer or another
person close to them, you shou%ﬂain that it is still important that
they understand the option n to them, and what the treatment will
involve. If they do not wan# this information, you should try to find out

why. $Q

If, after disc % patient still does not want to know in detail about
their co r the treatment, you should respect their wishes, as far
asp xkut you must still give them the information they need in

give their consent to a proposed investigation or treatment.
Th|s i5 likely to include what the investigation or treatment aims to
achieve and what it will involve, for example: whether the procedure is
invasive; what level of pain or discomfort they might experience, and
what can be done to minimise it; anything they should do to prepare for
the investigation or treatment; and if it involves any serious risks.
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15

16

17

If a patient insists that they do not want even this basic information,
you must explain the potential consequences of them not having it,
particularly if it might mean that their consent is not valid. You must
record the fact that the patient has declined this information. You must
also make it clear that they can change their mind and have

information at any time. (1/

You should not withhold information necessary for decisions for
any other reason, including when a relative, partnélend or carer asks
you to, unless you believe that giving it Would\@se the patient serious
harm. In this context ‘serious harm’ means{gre than that the patient
might become upset or decide to refu&@atment

If you withhold information frov%opatient you must record your
reason for doing so in the p medical records, and you must

be prepared to explain and justify your decision. You should regularly
review your decision, ?consider whether you could give information
to the patient lat out causing them serious harm.

Sharing inform@l

18 How \@uss a patient’s diagnosis, prognosis and treatment options

is O important as the information itself. You should:

a share information in a way that the patient can understand and,
whenever possible, in a place and at a time when they are best able
to understand and retain it

b give information that the patient may find distressing in a
considerate way
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19

20

21

¢ involve other members of the healthcare team in discussions with
the patient, if appropriate®

d  give the patient time to reflect, before and after they make a
decision, especially if the information is complex or what you are
proposing involves significant risks

e make sure the patient knows if there is a time limit on g their
decision, and who they can contact in the health fthey
have any questions or concerns.

You should give information to patientsin a b%@ced way. If you
recommend a particular treatment or cour action, you should
explain your reasons for doing so. But&@uust not put pressure on a
patient to accept your advice.

You may need to support y isiussions with patients by using
written material, or visualgr other aids. If you do, you must make sure
the material is accurageNgnd up to date.

You should ch@hether the patient needs any additional support to
understand ation, to communicate their wishes, or to make a
decisiQ \@should bear in mind that some barriers to understanding
ar@nunication may not be obvious; for example, a patient may
havelnspoken anxieties, or may be affected by pain or other underlying
problems. You must make sure, wherever practical, that arrangements
are made to give the patient any necessary support. This might include,
for example: using an advocate or interpreter; asking those close to the
patient about the patient’s communication needs; or giving the patient

a written or audio record of the discussion and any decisions that were
made.
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Involving families, carers and advocates

22

23

24

25

Obstacles to sharing information (](Q

You should accommodate a patient’s wishes if they want another
person, such as a relative, partner, friend, carer or advocate, to be
involved in discussions or to help them make decisions. In these
circumstances, you should follow the guidance in paragraphs %1

It is sometimes difficult, because of pressures on yo e or the
limited resources available, to give patients awmformation or
support in making decisions as you, or they, like. To help in this,
you should consider the role that other rs of the healthcare
team might play, and what other sour information and support
are available. These may be, for e I@e patient information leaflets,
advocacy services, expert pa %grammes or support groups for
people with specific cond|t|

You should do your make sure that patients with additional
needs, such ast ith disabilities, have the time and support they

need to mak & Ision. In all cases, you must treat patients fairly and
not disc@ against them.

0\\'
If@vink that limits on your ability to give patients the time or

information they need is seriously compromising their ability to

make an informed decision, you should raise your concerns with your
employing or contracting authority. See paragraph 25b of Good medical
practice and the explanatory guidance Raising and acting on concerns
about patient safety.
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Responsibility for seeking a patient’s consent

26

27

If you are the doctor undertaking an investigation or providing
treatment, it is your responsibility to discuss it with the patient. If this
is not practical, you can delegate the responsibility to someone else,
provided you make sure that the person you delegate to: Q

a issuitably trained and qualified Q

b has sufficient knowledge of the proposed inves@gl(n or
treatment, and understands the risks involve

¢ understands, and agrees to act in accord ith, the guidance in

this booklet. @

If you delegate, you are still resp s@ or making sure that the patient
has been given enough time an rmation to make an informed
decision, and has given thei@]sent, before you start any investigation
or treatment. y
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Discussing side effects, complications and other risks

28

29

30

31

Clear, accurate information about the risks of any proposed
investigation or treatment, presented in a way patients can understand,
can help them make informed decisions. The amount of inforffation
about risk that you should share with patients will depend o ipidividual
patient and what they want or need to know. Your discusgt Q/lth patients
should focus on their individual situation and the risk t{iﬁlﬁ

In order to have effective discussions with pa \@ about risk, you
must identify the adverse outcomes that n&sult from the proposed
options. This includes the potential ou of taking no action. Risks

can take a number of forms, but gd@ lly be:
a  side effects q

b complications s
c failure of an inter@gtion to achieve the desired aim.

Risks can va { ommon but minor side effects, to rare but serious
adverse out@u s possibly resulting in permanent disability or death.

Ng the risk to an individual patient, you must consider the
nattse of the patient’s condition, their general health and other
circumstances. These are variable factors that may affect the likelihood
of adverse outcomes occurring.

You should do your best to understand the patient’s views and
preferences about any proposed investigation or treatment, and the
adverse outcomes they are most concerned about. You must not make

16 | General Medical Council
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32

33

34

35

36

assumptions about a patient’s understanding of risk or the importance
they attach to different outcomes. You should discuss these issues with
your patient.®

You must tell patients if an investigation or treatment might @t in

if they occur frequently, and explain what the patier{sh Ddld do if they
experience any of them. @

You must give information about risk in a b@ed way. You should
avoid bias, and you should explain the§@t ed benefits as well as the
potential burdens and risks of an p@ ed investigation or treatment.
You must use clear, simple %o sistent language when discussing
risks with patients. You ShO)Jl e aware that patients may understand
information about riskifferently from you. You should check that

the patient underst the terms that you use, particularly when
describing t%(o@usness, frequency and likelihood of an adverse

outcome. Y uld use simple and accurate written information
or Visy; er aids to explain risk, if they will help the patient to

U@M

If a patient does not want to know about the possible risks of a
proposed investigation or treatment, you must follow the guidance in
paragraphs 13-17.

You must keep up to date with developments in your area of practice,
which may affect your knowledge and understanding of the risks
associated with the investigations or treatments that you provide.
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Making decisions

The scope of decisions

37

38

39

You must explain clearly to patients the scope of any decisions to be
made. This will apply particularly if:

Q

a treatment will be provided in stages, with the possi %at
changes or adjustments might be needed

b different doctors or healthcare professionals @orovide particular
parts of an investigation or treatment, su naesthesia and
surgery

¢ anumber of different investigatio eatments are involved

d  uncertainty about the diagnosi xwe options might only be
resolved when the investig%g treatment has started, when the

patient may be unable @a e decisions.™

In such cases, you sho discuss and agree with the patient how

decisions will be m$ bout whether to make changes to the

investigation or ent plan. You should establish whether the

patient agreﬁq all or only parts of the proposed plan. If they agree

only to it, you should make sure that there is a clear process
*
thr ich they can be involved in making decisions at a later stage.

You must not exceed the scope of the authority given by a patient,
except in an emergency. If an emergency arises, you must follow the
guidance in paragraph 79.
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Making decisions about potential future events

40

You should discuss with patients the possibility of additional problems
coming to light during an investigation or treatment when they might
not be in a position to make a decision about how to proceed. If there
is a significant risk of a particular problem arising, you should @skin
advance what the patient would like you to do if it does @ou
should also ask if there are any procedures they objec(lr/ which they
would like more time to think about. K

)

Ensuring that decisions are voluntary Q

41

42

Patients may be put under pressure by e ers, insurers, relatives

or others, to accept a particular investjﬁ fon or treatment. You should
be aware of this and of other situ @ in which patients may be
vulnerable. Such situations a)%or example, if they are resident in a
care home, subject to menta&alth legislation, detained by the police
or immigration services, o¥in prison.

You should do ya&%t to make sure that such patients have
considered t eﬁ able options and reached their own decision. If they
have ari efuse treatment, you should make sure that they know
this &ble to refuse if they want to.

Respecting a patient’s decisions

43

You must respect a patient’s decision to refuse an investigation or
treatment, even if you think their decision is wrong or irrational.” You
should explain your concerns clearly to the patient and outline the
possible consequences of their decision. You must not, however, put
pressure on a patient to accept your advice. If you are unsure about the
patient’s capacity to make a decision, you must follow the guidance in
Part 3.
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Expressions of consent

44

45

46

47

48

Before accepting a patient’s consent, you must consider whether they
have been given the information they want or need, and how well they
understand the details and implications of what is proposed. is
more important than how their consent is expressed or r&@?&

Patients can give consent orally or in writing, or the nglﬁmply consent
by complying with the proposed examination or 1@ ent, for example,
by rolling up their sleeve to have their blood re taken.

In the case of minor or routine investi%@s or treatments, if you are
satisfied that the patient underst n@v at you propose to do and why,
it is usually enough to have ora plied consent.

In cases that involve highe;ris; it is important that you get the patient’s
written consent. This QQ that everyone involved understands what was
explained and agr

o

By law you r&get written consent for certain treatments, such as
fertiliw@vent. You must follow the laws and codes of practice that
go Bh&se situations.
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49 You should also get written consent from a patient if:

50

the investigation or treatment is complex or involves significant
risks

there may be significant consequences for the patient’s Q
employment, or social or personal life (l/
providing clinical care is not the primary purpose %
investigation or treatment ?‘1/

the treatment is part of a research program is an innovative
treatment designed specifically for their &

If it is not possible to get written conse @r example, in an emergency
or if the patient needs the treatm n@ lieve serious pain or distress,
you can rely on oral consent. B must still give the patient the
information they want or no ake a decision. You must record the
fact that they have given consgnt, in their medical records.

General Medical Council | 21



Consent: patients and doctors making decisions together

Recording decisions

51 You must use the patient’s medical records or a consent form to record
the key elements of your discussion with the patient. This should include
the information you discussed, any specific requests by the p t, any
written, visual or audio information given to the patient, ils of
any decisions that were made. (1/

Reviewing decisions é

52

53

Before beginning treatment, you or a mem@f the healthcare team
should check that the patient still want @go ahead; and you must
respond to any new or repeated r‘@* or questions they raise. This is
particularly important if:

a significant time has pa;e%since the initial decision was made

b there have been rial changes in the patient’s condition, or in
any aspect of nﬁiosed investigation or treatment

c new inforn@w has become available, for example about the risks
of treat or about other treatment options.

*
You\d¢ make sure that patients are kept informed about the progress
of their treatment, and are able to make decisions at all stages, not just
in the initial stage. If the treatment is ongoing, you should make sure
that there are clear arrangements in place to review decisions and, if
necessary, to make new ones.
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Involving children and young people in making decisions

54 You should involve children and young people as much as possible in

55

56

discussions about their care, even if they are not able to make decisions
on their own.

A young person’s ability to make decisions depends m?@(kir ability
e

to understand and weigh up options, than on their age. n assessing
a young person’s capacity to make decisions, you @ ld bear in mind

that: Q

a ayoung person under 16 may hav &city to make decisions,
depending on their maturity @ity to understand what is

involved
b at 16 ayoung person ¢ presumed to have capacity to make
most decisions about gheir treatment and care.

You must follow tb@udance in 0-18 years: guidance for all doctors, and
in particular t @tion Making decisions (paragraphs 22-41). It gives
advice onin g children and young people in decisions, assessing
capact@best interests, and what to do if they refuse treatment. It

als$ ins the different legal requirements across the UK for decision-
makmg involving children and young people.
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Advance care planning
57 If a patient:

a hasa condition that will affect the length or quality of thginlife, or
b has a condition that will impair their capacity as it profrdsses, such

as dementia, or
¢ isotherwise facing a situation in which loss or |{p(tﬁ1ent of
capacity is a foreseeable possibility

you should encourage them to think about @ they might want for
themselves in the event that they can a e their own decisions, and
to discuss their wishes and conce n@ you and the healthcare team.

58 Such discussions might COVQ

4
a the patient’s Wis)ﬁ\preferences or fears in relation to their future
r

care, includin eatments they would want to refuse, and
under wh @umstances
b the feelifigs’ beliefs or values that may be influencing the patient’s

Pﬁe@(es and decisions
c@e atives, friends, carers or representatives that the patient
ould like to be involved in decisions about their care

d interventions that are likely to become necessary in an emergency,
such as cardio-pulmonary resuscitation (CPR).
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59

60

61

You should approach such discussions sensitively. If the patient agrees,
you should consider involving other members of the healthcare team,
people who are close to the patient or an advocate.

If a patient wants to nominate someone to make decisions or@ir
behalf if they lose capacity, or if they want to refuse a parti€ula

treatment, you should explain that there may be way
these wishes and recommend that they get indepen{en

to do this. @

You must record the discussion and any deq®iphs the patient makes.
You should make sure that a record of t an is made available to the
patient and others involved in their »'so that everyone is clear about
what has been agreed. This is pagtiedlarly important if the patient has
made an advance decision t%fu e treatment.™ You should bear in
mind that care plans need fo b€ reviewed and updated as the situation

or the patient’s views@nge.
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Part 3: Capacity issues

The legal framework

62

63

Making decisions about treatment and care for patients who lack
capacity is governed in England and Wales by the Mental Capacity Act
2005, and in Scotland by the Adults with Incapacity (Scotland)@st 2000.
The legislation sets out the criteria and procedures to be foll in
making decisions when patients lack capacity to mak @
for themselves. It also grants legal authority to cert 'mple to make
decisions on behalf of patients who lack capacity.@n orthern Ireland,
there is currently no relevant primary legislatj nd decision-making
for patients without capacity is governed e common law, which
requires that decisions must be made i tient’s best interests.™
There is more information about @tlon and case law in the legal
annex to this guidance.”

ecisions

The guidance that follows js consistent with the law across the UK. It is
important that you k p to date with, and comply with, the laws and
codes of practice m&ﬁly where you work. If you are unsure about
how the lawa in a particular situation, you should consult your
defence bo professional association, or seek independent legal

advic 5\\'

26 | General Medical Council



Consent: patients and doctors making decisions together

Presumption of capacity

64 You must work on the presumption that every adult patient has the

65

capacity to make decisions about their care, and to decide whether
to agree to, or refuse, an examination, investigation or treat

You must only regard a patient as lacking capacity once it

that, having been given all appropriate help and supp %y cannot
understand, retain, use or weigh up the information&ee d to make
that decision, or communicate their wishes. @

You must not assume that a patient lacks a@ty to make a decision
solely because of their age, disability, &ance, behaviour, medical
condition (including mental illne @l beliefs, their apparent inability

to communicate, or the fact th make a decision that you disagree
with. q
Y4
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Maximising a patient’s ability to make decisions

66

67

68

A patient’s ability to make decisions may depend on the nature and
severity of their condition, or the difficulty or complexity of the
decision. Some patients will always be able to make simple de€fsjons,
but may have difficulty if the decision is complex or invol mber
of options. Other patients may be able to make decisi ertain
times but not others, because fluctuations in their cgndifon impair their
ability to understand, retain or weigh up informat@, r communicate
their wishes.

If a patient’s capacity is affected in this v@u must follow the guidance
in paragraphs 18-21, taking partiafé!fee o give the patient the time
and support they need to maxim ir ability to make decisions for
themselves. For example, yo% need to think carefully about the extra
support needed by patients ywith dementia or learning disabilities.

You must take all Q&nable steps to plan for foreseeable changes in a
patient’s capag make decisions. This means that you should:

a dis eatment options in a place and at a time when the patient
i %t able to understand and retain the information

b esk the patient if there is anything that would help them remember
information, or make it easier to make a decision; such as bringing
a relative, partner, friend, carer or advocate to consultations, or
having written or audio information about their condition or the
proposed investigation or treatment

¢  speak to those close to the patient and to other healthcare staff
about the best ways of communicating with the patient, taking
account of confidentiality issues.
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69 If a patient is likely to have difficulty retaining information, you should
offer them a written record of your discussions, detailing what decisions
were made and why.

70 You should record any decisions that are made, wherever posgible while
the patient has capacity to understand and review them. Ydu t bear
in mind that advance refusals of treatment may need ?ﬁl/ corded,

signed and witnessed. K
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Assessing capacity

71

72

73

74

You must assess a patient’s capacity to make a particular decision at the
time it needs to be made. You must not assume that because a patient
lacks capacity to make a decision on a particular occasion, th ck
capacity to make any decisions at all, or will not be able t G@imilar
decisions in the future.

You must take account of the advice on assessing city in the Codes
of Practice that accompany the Mental Capa t 2005 and the Adults
with Incapacity (Scotland) Act 2000 and otheMelevant guidance. If your
assessment is that the patient’s capacit @borderline, you must be able
to show that it is more likely tha n@%t they lack capacity.

If your assessment leaves y doubt about the patient’s capacity to
make a decision, you shouLd seek advice from:

a  nursing staff o@mrs involved in the patient’s care, or those close
to the patj ho may be aware of the patient’s usual ability to
make d ns and their particular communication needs

b co&%%es with relevant specialist experience, such as psychiatrists,

ogists, or speech and language therapists.

If you are still unsure about the patient’s capacity to make a decision,
you must seek legal advice with a view to asking a court to determine
capacity.
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Making decisions when a patient lacks capacity

75 In making decisions about the treatment and care of patients who lack
capacity, you must:

76

a
b

make the care of your patient your first concern (I/Q
treat patients as individuals and respect their digrgs&

support and encourage patients to be involved, as fgas they want
to and are able, in decisions about their treat and care

treat patients with respect and not dis@te against them.

You must also consider: A@

whether the patient’s lack %acity is temporary or permanent

which options for treat@ijt would provide overall clinical benefit

for the patient P

which option, inc@ng the option not to treat, would be least

restrictive of atient’s future choices

any evide the patient’s previously expressed preferences, such

asana e statement or decision’

th of anyone the patient asks you to consult, or who has
}authority to make a decision on their behalf,"” or has been
pointed to represent them'™

the views of people close to the patient on the patient’s

preferences, feelings, beliefs and values, and whether they consider

the proposed treatment to be in the patient’s best interests™

what you and the rest of the healthcare team know about the

patient’s wishes, feelings, beliefs and values.
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Resolving disagreements

77

78

You should aim to reach a consensus about a patient’s treatment
and care, allowing enough time for discussions with those who have
an interest in the patient’s welfare. Sometimes disagreements arise
between members of the healthcare team, or between the he%care
team and those close to the patient. It is usually possibletg resolve
them, for example by involving an independent advocgtgednsulting
a more experienced colleague, holding a case confe rfc[I,/or using
local mediation services. You should take into acc@w the different
decision-making roles and authority of thos \Qonsult, and the legal
framework for resolving disagreements.? &\

4

If, having taken these steps, thereqs€EjL significant disagreement,
you should seek legal advice on%/ing to the appropriate court or

statutory body for review o@an independent ruling. Patients, those
authorised to act for themgand those close to them, should be informed
as early as possible o Q@ decision to start such proceedings so that
they have the op ity to participate or be represented.

The scope of t e@ﬁnent in emergencies

79

Whenr" ergency arises in a clinical setting? and it is not possible to
fi a patient’s wishes, you can treat them without their consent,
provided the treatment is immediately necessary to save their life or to
prevent a serious deterioration of their condition. The treatment you
provide must be the least restrictive of the patient’s future choices. For
as long as the patient lacks capacity, you should provide ongoing care
on the basis of the guidance in paragraphs 75-76. If the patient regains
capacity while in your care, you should tell them what has been done,
and why, as soon as they are sufficiently recovered to understand.
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Legal annex

This section sets out some of the key elements of the law that deal with
medical decisions, risk, capacity and consent. It is not intended to be a
comprehensive list of relevant case law and legislation, nor is it a substitute
for independent, up-to-date legal advice.

The cases cited are all relevant cases heard under English law Alt
they are not binding in Scotland and Northern Ireland, the ersuasive
authority’, and are generally followed by the courts in th{ sdlctlons
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Common law

Risk

Chester v Afshar [2004] UKHL 41 Pt 2

The duty to warn patients about risk

Ms Carole Chester was left partially paralysed after surgery fﬁwar
disc protrusion. Dr Afshar had failed to warn Ms Chester t was a
foreseeable (1-2%) but unavoidable risk of the surgery. The Hbuse of Lords
concluded that, though the failure to warn was not a c@: cause of injury, it
did result in negligence. In particular, Lord Bingf@@ted [para 16]:

A surgeon owes a general duty to a patient t. him or her in general terms
of possible serious risks involved in the @wre. The only qualification is that
there may be wholly exceptional casr%re objectively in the best interests of
the patient the surgeon may be e@ed from giving a warning...In modern law
medical paternalism no longer ritles and a patient has a prima facie right to be

informed by a surgeon of [, but well-established, risk of serious injury as a
result of surgery.

m  Patientss %e told of any possible significant adverse outcomes of

a $’ reatment.
m Inthis case, a small but well-established risk of a serious adverse

outcome was considered by the House of Lords to be ‘significant’.

34 | General Medical Council



Consent: patients and doctors making decisions together

Refusal of treatment

Re C (Adult, refusal of treatment) [1994] 1Al ER 819

The right of a competent adult to refuse medical treatment/The principle
that mental illness does not automatically call a patient’s capacity into
question.

C had paranoid schizophrenia and was detained in Broadmm@ye
hospital. He developed gangrene in his leg but refused to an
amputation, which doctors considered was necessary to{e‘Iﬁs life. The
Court upheld C’s decision.

m  Thefact that a person has a mental illnes @not automatically mean
they lack capacity to make a decision a med|cal treatment.

= Patients who have capacity (thd&is%ho can understand, believe, retain

and weigh the necessary inf@ation) can make their own decisions to
refuse treatment, even if those decisions appear irrational to the doctor

or may place the pat':@‘c health or their life at risk.

6{0

@\
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Protecting children and young people: the responsibilities of all doctors

Re MB (Adult, medical treatment) [1997] 38 BMLR 175 CA

Capacity to refuse treatment

MB needed a caesarean section, but panicked and withdrew consent at the
last moment because of her needle phobia. The hospital obtained a judicial
declaration that it would be lawful to carry out the procedure, a dgtigjon

that MB appealed. Q(l/

However, she subsequently agreed to induction of anaesﬁ(l(and her baby
was born by caesarean section.

The Court of Appeal upheld the judges’ view th had not, at the time,
been competent to refuse treatment, takin | w that her fear and panic
had impaired her capacity to take in the @‘natlon she was given about
her condition and the proposed tre In assessing the case the judges
reaffirmed the test of capauty s t in the Re C judgement.

/
= Anindividual's capacify®o make particular decisions may fluctuate or
be temporarily aff@y factors such as pain, fear, confusion or the

effects of med'{ n.

] Assesgrq@ capacity must be time and decision-specific.
N
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Re B (Adult, refusal of medical treatment) [2002] 2 Al ER 449
Right of a patient who has capacity to refuse life-prolonging treatment
B was a 43-year-old woman who had become tetraplegic and who no longer
wished to be kept alive by means of artificial ventilation. She asked for
ventilation to be withdrawn but the doctors caring for her were ungilling
to agree to this. B, whose mental capacity was unimpaired by h(rﬁss,
sought and obtained a declaration from the court that the% wa
acting unlawfully.

S\

S

= Acompetent patient has the right to refuse tré@'lent and their refusal
must be respected, even if it will result in tkE¥ death.
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St George’s Healthcare NHSTrust v S; R v Collins and others, ex parte S [1998]
3AIER 673

The right of a competent pregnant woman to refuse treatment even if that
refusal may result in harm to her or her unborn child/Application of the
Mental Health Act 1983. ‘
S was diagnosed with pre-eclampsia requiring admission to hospitiala
induction of labour, but refused treatment because she dids .%)' ee with
medical intervention in pregnancy. Although competent andpfot suffering
from a serious mental illness, S was detained for asses t under the

Mental Health Act. A judge made a declaration ov g the need for her
consent to treatment, and her baby was deliverddby caesarean section.

The Appeal Court held that S's right tq.a %my had been violated, her
detention had been unlawful (since een motivated not by her
mental state but by the need to %It her pre-eclampsia) and that the
judicial authority for the caesarganhad been based on false and incomplete

information. Q

= A competent @ant woman can refuse treatment even if that refusal

may result i m to her or her unborn child.

*

= Pati \5nnot lawfully be detained and compulsorily treated for a
physical condition under the terms of the Mental Health Act.
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ReT (Adult) [1992] 4 All ER 649

The effect of coercion/pressure on patient consent

T, a 20-year-old pregnant woman, was injured in a car accident and
developed complications that required blood transfusions. She did not
indicate on admission that she was opposed to receiving transfusigms,but
after spending some time with her mother, who was a practising J ah’s
Witness, she decided to refuse the treatment. (1/

The Court of Appeal considered that T had been pressx@d by her mother
and that her ability to decide about the transfusio s further impaired
by the drugs with which she was being treated. ourt allowed the blood
transfusions to proceed. A

m A patient’s consent to a particu&atment may not be valid if it is
given under pressure or dur@jxerted by another person.

Requests for treatment ’

Mr Leslie Burke v GMC QEWCA Civ1003

This case concer eg ide range of issues, most of which related to
decision-makin Iét e end of life. However, for the purposes of this
guidance, bh\' point is the Court of Appeal’s opinion that doctors are

under n 51 or ethical obligation to agree to a patient’s request for
treatment® if they consider the treatment is not in the patient’s best interests.
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Children and young people

Gillick v West Norfolk and Wisbech AHA [1986] AC 112

Children and young people’s competence to consent to treatment

Mrs Gillick challenged the lawfulness of Department of Health guidance that
doctors could provide contraceptive advice and treatment to girls @er the
age of 16 without parental consent or knowledge in some cir ces.

The House of Lords held that a doctor could give contra@(tlé advice and
treatment to a young person under the age of 16 if: @

m  she had sufficient maturity and intelligenc@nderstand the nature
and implications of the proposed treaQ

m  she could not be persuaded to %r parents or to allow her doctor
to tell them she was very li o begin or continue having sexual
intercourse with or withoug contraceptive treatment

= her physical or me@health were likely to suffer unless she received

the advice o&@nent

m  the ad.v'\\{'@treatment was in the young person’s best interests.

This c‘%&s specifically about contraceptive advice and treatment, but the
case of Axon, R (on the application of) v Secretary of State for Health [2006]
EWHC 37 (Admin) makes clear that the principles apply to decisions about
treatment and care for sexually transmitted infections and abortion, too.

m  Asaresult of this decision, a young person under 16 with capacity
to make any relevant decision is often referred to as being ‘Gillick
competent’.
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Legislation
Making decisions when patients lack capacity

England and Wales Q

Mental Capacity Act 2005
This Act provides a legal framework for making decisions ir(rt)gm to

people who lack capacity. It clarifies: K
= who can make decisions, including decisions medical care and
treatment, for people who are unable to dggjde for themselves

= how those decisions should be m dO

Section 1 of the Act sets out fivelgtAtutory principles that apply to any action
taken and decisions made undey the Act. These are:

(1) aperson must be a@ed to have capacity unless it is established that
they lack capag

(2) apersonisn be treated as unable to make a decision unless all
practic&' eps to help him do so have been taken without success

(3) a @ not to be treated as unable to make a decision merely because
he makes an unwise decision

(4) anact done, or decision made, under the Act for or on behalf of a person
who lacks capacity must be done, or made, in his best interests

(5) before the act is done, or the decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively achieved
inaway that is less restrictive of the person’s rights and freedom of action.
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In this Act, people lack capacity in relation to a particular matter if, at

the material time, they are unable to make a decision for themselves in
relation to the matter because of an impairment of, or a disturbance in the
functioning of, the mind or brain (section 2(1)).

Doctors and other healthcare professionals must have regard t Q
supporting Code of Practice, which explains how the Act sh L@‘lfrk ona
day to day basis and sets out the steps that those using ang%aerpreting it
should follow when: @

m  assessing a person’s capacity, or @a

m reaching a decision in the best interes@@ person who does not have

capacity. s O
Mental Capacity Act 2005 %
www.legislation.gov.uk/ukpga/2005/9/contents

Mental Capacity Act Co ractice
www.gov.uk/gove{(oent/ publications/mental-capacity-act-code-of-

practice
$

Scotland .\

Adults ncapacity (Scotland) Act 2000

This Act provides ways to help safeguard the welfare of people aged 16 and
over who lack the capacity to take some or all decisions for themselves,
because of a mental disorder or inability to communicate. It also allows
other people to make decisions on their behalf. The Act provides various
methods of intervening (that is, taking decisions or action) on behalf of an
adult who lacks capacity, including in relation to healthcare. The Act sets out
the principles that must be followed when deciding whether to intervene.
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Any intervention must be:
m  necessary and must benefit the person
=  the minimum necessary to achieve the purpose.

Those making decisions must: Q(I/Q

must try every possible means of communicating@ith the person to

m take account of the person’s present and past wishe§a(nl(eelings, and
find out what these are

m take into account the views of the pers @1 arest relative and primary
carer, and of any other person with rs to intervene in the person’s
affairs or personal welfare, or wi nterest in the person, so far as it
is reasonable and practical t@j S

consider whether it be possible to intervene without using the

Act. KQ'

In this Act, i

communi
ment

The Act is supported by Codes of Practice setting out guidance for those
acting under the legislation, including doctors and other healthcare
professionals who are treating adults with incapacity. Part 5 of the Code of
Practice covers decisions about medical treatment and research.

= encourage the person uée any skills they have to make decisions
§la

means being incapable of acting on, making,
understanding, or remembering decisions by reason of
er or inability to communicate due to physical disorder.

Adults with Incapacity (Scotland) Act 2000
www.legislation.gov.uk/asp/2000/4/contents
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Scottish Government site for the Act
www.scotland.gov.uk/Topics/Justice/Civil/awi

Northern Ireland

There is currently no primary legislation on capacity covering Nor@
Ireland. Decisions about medical treatment and care when pe lac
capacity must be made in accordance with the common | requires
decisions to be made in a person’s best interests. {(’VL

The Bamford Review of Mental Health & Learning D@%y (N.Ireland) which
produced its final report in August 2007 recom ed that there should
be a single comprehensive legislative fram@ or the reform of mental

health legislation and the introductio o@ city legislation in Northern
Ireland. é

On 2 January 2009, the Northern k€land Department of Health, Social
Services and Public Safety e’Department) issued a consultation
document, Legislative Fr ork for Mental Capacity and Mental Health
Legislation. As a res he consultation, the Department is now leading
work on a single overing mental capacity and mental health to be
introduced’iK Northern Ireland Assembly in 2011.

The B Review of Mental Health & Learning Disability (N. Ireland)
www.dhsspsni.gov.uk/bamford

Delivering the Bamford Vision: The Response of NI Executive to the Bamford
Review of Mental Health and Learning Disability, Action Plan 2009-2011
www.dhsspsni.gov.uk/bamford_action_plan_2009-2011.pdf
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Treatment for mental disorder without consent
England and Wales

Mental Health Act 1983 (as amended by the Mental Health Act 2007)

The Mental Health Act provides a statutory framework, which sets gut when
patients can be compulsorily treated for a mental disorder withe&sent
to protect them or others from harm. It also sets out the righ{Sef @atients to
challenge the use of compulsory powers through the Menlﬁggjalth Tribunal.

2

Mental Health Act 2007
www.legislation.gov.uk/ukpga/2007/12/ con@
Scotland AQ

Mental Health (Care and Treatment) nd) Act 2003

This Act sets out the circumstanges, in' Which people with mental disorders
can be compulsorily treated withowt their consent, for their mental disorder.
As well as establishing co ls’ory powers, the Act sets up rights and
safeguards for patients (4 %ing the Mental Health Tribunal and a right

of access to indepen dvocacy services). One of the conditions for the
use of compulso@@wers under the Act is that the person’s ability to make
decisions a’bg« atment for their mental disorder must be ‘significantly
impaired’. \\\

Mental Health (Care and Treatment) (Scotland) Act 2003
www.legislation.gov.uk/asp/2003/13/contents
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Northern Ireland

Mental Health (NI) Order 1986
Article 69 of this Order in Council provides for treatment for mental disorder
to be given to patients in certain circumstances without their consent.

The Executive is proposing to introduce a single bill governin%e&

capacity and mental health into the Assembly in 2011. (1/

Mental Health (NI) Order 1986 é
www.legislation.gov.uk/nisi/1986/595/ cont%

Use of human tissue @

England, Wales and Northern Irela O
Human Tissue Act 2004

The Act requires that consent is %ined before:
4

m  aperson’sorgans ané@m can be stored or used for purposes such as

research, post- examination, and transplantation

= A deceass&@on's organs and tissue can be removed for these

urpQs
The Acﬁ$uf|es whose consent is needed and in what circumstances. The
Human Tissue Authority (HTA) publishes a Code of Practice which gives
detailed advice on how consent should be obtained and recorded.
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Human Tissue Act 2004
www.legislation.gov.uk/ukpga/2004/30/contents

Human Tissue Authority website — Codes of Practice
www.hta.gov.uk/guidance/codes_of_practice.cfm

Scotland QQ’Q

HumanTissue (Scotland) Act 2006 (1/
The Act requires that authorisation is obtained before a c@gsed person’s organs
and tissue can be stored or used for purposes such a arch, post-mortem
examination, and transplantation. It does not coveg the use and storage of tissue
from living people, other than organ donation ansplantation.

Human Tissue (Scotland) Act 2006
www.legislation.gov.uk/asp/2%/4/contents

4
Fertility Treatments

Human Fertilisation a ryology Act 1990 (as amended by the Human
Fertilisation and .@ ogy Act 2008)

in fertil tments. It defines the rights of donors, patients and the
children Who may result from the treatment, restricts research on human
and human admixed embryos to specified purposes and places time limits
on the storage of embryos, eggs, and sperm. The Human Fertilisation and
Embryology Authority (HFEA) was created under the Act to oversee the
licensing and compliance of treatment clinics and research centres and to
keep new developments under review.

This Act p t&@a legal framework across the UK for all those involved
i i$e
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Human Fertilisation and Embryology Act 1990 (as amended)
www.legislation.gov.uk/ukpga/1990/37/contents

Human Fertilisation and Embryology Act 2008 (19
www.legislation.gov.uk/ukpga/2008/22/contents (19

Human Fertilisation and Embryology Authority websit@

www.hfea.gov.uk @\Q
<

Human Rights

The Human Rights Act 1998 A
The preamble to the Human Rights 8 (HRA) describes it as ‘an Act to
give greater effect to rights and oms guaranteed under the European

Convention on Human Rights’ (the Convention). The HRA only incorporates
the rights in Articles 2 to 1@d in Article 14 of the Convention, plus those in
the First and Sixth Pro s. The incorporated rights are set out in the First
Schedule to the HR(@d are referred to as ‘Convention rights’.

Asfarasit] ible to do so, primary legislation and subordinate
legislati DSt be read and given effect in a way that is compatible with
these ention rights.

The HRA requires that all public bodies must ensure that everything they do
is compatible with the Convention rights unless an Act of Parliament makes
that impossible. They must provide a way for people to challenge a public
body if they believe it has acted, or proposes to act, in a way that is unlawful
under the HRA.
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The Convention Articles most likely to be relevant to decisions about
medical investigations and treatment are:

Article 2 (the right to life) (19

Article 3 (the right to be free from inhuman or degrad €atment)
Article 8 (the right to respect for privacy and famig'(e)

Article 10 (the right to freedom of expressionmwiich includes the right
to hold opinions and to receive informati

Article 14 (the right to be free fro @nminatory practice in respect of
these rights). é

Ministry of Justice Human Righ}s%ges
www.justice.gov.uk/guinge/freedom-and-rights/human-rights.htm

6{0
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Other sources of information and guidance

All GMC guidance can be found on
our website at
www.gmc-uk.org/guidance

General

Reference quide to consent
for examination or treatment
(Department of Health)

Reference guide to consent for
examination, treatment or care
(Department of Health, Social

Communication and Information

Better information, better choices,
better health: Putting information at
the centre of health (Department of

Health, 2004) Q
NHSToolkit for prqdl( patient
information (DepartMent of Health,
2003)

S uppor@eople with long-term

, Soci congitions to self care (Department
Services & Public Safety NI, 2003) ealth, 2006)

Reference Guide for Consent to
Examination or Treatment (Welsh

Assembly Government@

A Good Practice Consent
for Health Profes [sin NHS

Scotland S% Executive Health
Depart \2

006)

Discussing Risk
Raising the Standard: Information

for Patients (Royal College of
Anaesthetists, February 2003)

Project: Explaining the risks and
benefits of treatment options (Royal
College of Physicians, Patient
Involvement Unit, 2004-2006)
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Consent in cardiac surgery: a good
practice guide to agreeing and
recording consent (Parliamentary
and Health Service Ombudsman,
Society for Cardiothoracic Surgeons
of Great Britain and Ireland, 2005)

Capacity issues
Mental Capacity Act 2005 Code of
Practice

Code of Practice for persons
authorised to carry out medical
treatment or research under Part 5 o
the Adults with Incapacity (Scotla@
Act 2000 /

The Mental Capacity Ac

Guidance for hea SSIonals
(British Medl% ciation, 2007)

Medical }Ment foradults with

incapacity: guidance on ethical and

medico-legal issues in Scotland
(British Medical Association, 2002)

Guidance for Local Authorities:
Provision of community care services
to adults with incapacity (Scottish

Executive, March 2007)
Mental Health Q
Consent to treatmﬂ@. uide for
mental health practibibners (Mental
Welfare Coméon for Scotland)
the tal Capacity Act andthe

al Health Act 19837, chapter

3, Mental Capacity Act 2005 Code
of Practice

What 's@elationship between
; [
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Endnotes

Testing of healthy or
asymptomatic people to detect
genetic predispositions or early
signs of debilitating or life-
threatening conditions.

Mental health laws across the
UK set out the circumstances
in which an individual may

be compulsorily assessed and
treated for a mental disorder,
without their consent. See
the legal annex for more
information about the
legislation across the UK.

See paragraphs 62-63 andsthe
legal annex for an ov w of
the relevant legi% .

The patient gld be told
how tbg@osed treatment
differ\Ph¥h the usual methods,
W is being offered, and

if there are any additional

risks or uncertainties. If you

are considering prescribing
unlicensed medicines or
medicines for use off-label,

you must follow the GMC's
prescribing guidance.

5

A patient has capacity if they
can understand, retain, use
and weigh up the information
needed to make a decision,
and can communica eir
wishes — see paragfa

71-74 on ass pacity. If
your patien{; der 18 you
must fol e guidance in

para @15 54-56 and the
GMG&s guidance, 0-18 years:
ance forall doctors. In

O certain circumstances, a

6

patient with capacity can be
treated without their consent
for a mental disorder, subject
to the provisions of relevant
mental health legislation —
see the legal annex for more
information about legislation
across the UK.

Following the guidance

in paragraphs 26-33 of
Confidentiality: good practice
in handling patient information
(2017).
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10

See also paragraph 17 of
Leadership and management for
doctors and the explanatory
guidance, Accountability in
multi-disciplinary and multi-
agency mental health teams for
more guidance on steps doctors
can take to clarify responsibility
and lines of accountability.

See Explaining the risks and
benefits of treatment options,
Royal College of Physicians

Patient and Carer Involvement %O
Steering Group. q

An adverse outcome resulting

in death, permanent g-
term physical dis or 11
@umer

disfigureme tQ
long—te@or admission

to ho, or other
o@ies with a long-term or
permanent effect on a patient’s

employment, social or personal
life.

Note for pathologists and
radiologists: there may be
times when uncertainty about

a diagnosis can only be resolved
by investigations which were
not specifically ordered as

part of the original request for

testing. If these inve tions

appear to fall outsﬂﬁ scope

of the origina&a& t given

by the patient, @there are

particula§ﬁsitivities around
ion for which the

P gist or radiologist

A@hes to test, they must

contact the treating doctor
and establish whether further
discussion with, and consent
from, the patient is necessary
before proceeding.

If the patient has a mental
disorder, you should note the
exceptions in the Mental Health
Act 1983 (as amended by the
Mental Health Act 2007), the
Mental Health (NI) Order 1986,
and the Mental Health (Care
andTreatment) (Scotland) Act
2003.They allow compulsory
treatment for mental disorder
in certain circumstances,
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12

without consent, even if the 13
patient has capacity. See
the legal annex for more

information.

The Mental Capacity Act 2005
requires advance decisions to
refuse life-sustaining treatment
to be in writing. Advance
decisions to refuse other

types of treatment may be
written or verbal but, if verbal,
they should be recorded in

a person’s healthcare record
(see Mental Capacity Act 20
Code of Practice, chapter 9).

It may be helpful unde th€
provisions of the A ith
Incapacity (Scot Act 2000,
fora writte@ord tobe made
of a per vance decision

tor ‘§\ edical treatment

( e of Practice for those
authorised to carry out medical
treatment or research under Part
5ofthe Act, chapter 2).

@

Individuals with powers of
attorney that cover health and
welfare decisions (England,
Wales and Scotland), court-
appointed deputies (gmgland
and Wales) or guafdi ith
welfare powe and) can,
in certain ci ca!tances, make

decision ehalf of a person

who J€e3 not have capacity.
Seé€ ™€ legal annex for more

A@brmation.

In Northern Ireland, there is
currently no legal provision for
someone else to consent to
treatment on behalf of patients
without capacity.

If you are treating a patient
who lacks capacity and who
also has a mental disorder, you
should be aware of how the
mental health legislation across
the UK interacts with the law
on mental capacity. See Other
sources of information and
guidance.
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16

17

18

19

See chapter 2 of the Code of
Practice for persons authorised
to carry out medical treatment
or research under Part 5 of

the Adults with Incapacity
(Scotland) Act 2000, or chapter
9 of the Mental Capacity Act
2005 Code of Practice.

Welfare attorneys and court-
appointed guardians (Scotland),
holders of lasting powers of
attorney and court-appointed
deputies (England and Wales).

Independent Mental Capaci@
Advocates in England and »

Wales. Q

es, if you
jous medical

In England and{‘

are proposi
treatngg@ee paragraphs
10.42\M30 of the Mental
Capagity Act 2005 Code of
Practice) and there is nobody
other than paid staff who can
represent the views of a patient
who lacks the capacity to
consent to that serious medical

treatment, and that treatment
is provided or funded by the

20

¥

%

22

NHS, an Independent Mental
Capacity Advocate must be
instructed to represent and
support the patient.

See chapter 3 of t

the Mental Capacity Act
05 Code of Practice.

Paragraph 26 of Good medical
practice says says that doctors
must offer assistance in an
emergency, wherever it arises,
taking account of their own
safety, their competence and
the availability of other options
for care.

The removal of tissue from a
person as part of their diagnosis
or treatment does not fall
within the scope of the Act and
is covered by the usual legal
and ethical requirements for
consent to treatment.
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Note: Numbers refer to
paragraphs.

0-18 years: guidance for all doctors
56

A

Adults with Incapacity (Scotland)
Act 2000 62,72, Legal Annex

advance care planning 57-61

adverse outcomes, see risks

advocates 21-22, 59, 68, 77

audio aids 21,51, 68

, o
benefits and burdens see treatlpe

o ~:$§:\
capacity
assessing 71 KQ.

childrerg';@young people’s

decl&' n-making when

patients lack 6, 75-76
legal framework relating to

62- 63, Legal Annex
maximising patients’ 66-70
presumption of 64 - 65
resolving disagreements when

patients lack 77-78

cardio pulmonary resuscitation
(CPR) 58d

carers 22, 58¢, 68b, 73a

children 54-56

colleagues

77
common law

[ Annex

communj g
ch to the investigation
Qbr treatment plan 37-38
O%sks, side effects and
complications 28-36
with patients who have capacity
7-22
with patients whose capacity is
in question 64-70
complications, see risks
confidentiality 18c, endnote 6
consent
accepting 44
implied 45-46
oral 45-46,50
recording 50-51
responsibility for seeking 26-27
scope of 37-39
written 47-50
court appointed deputy 62,
endnote 12
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D
decisions
about potential future events
40
advance 70, 76d
authority to make 13, 62, 76e
delegation of, 13, 60
family involvement in 6, 22,
58¢, 59, 68,7376
helping patients to make 2,
4-5,7-12
partnership model for 3-6
patients unable to make 6,
75-79
principles of good practice inq
making 1-2
recording 50-51, 61, 7
reviewing 17, 52— 5

diagnostic uncer

disagreement\scr&/mg 77-78
*

N

emergenties 39, 58d, 79

expert patient programme 23

F
family members
involvement of 6, 21-22, 58,
59, 68,73,76

delegation of decision-making
to 13, 60 resolving
disagreements with 77-78
fertility treatment 48 friends,
see family membe

: Qq’

Good medical practi
guardian wit are powers 62,
endng

H \&
@hcare team

delegation of responsibility for
seeking consent to 26-27
role in information sharing and
patient support 6,18, 23, 52,
role in advance care planning
57,59
role in relation to patients
who lack capacity 73,76

I
Independent Mental Capacity
Advocates (IMCAs) 76, endnotes
17-18
interpreters 21
implied consent, see consent
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investigations
benefits and burdens of 5, 9, 33
discussing options for 7-11
patient’s refusal of 5c, 43, 64
pressure to agree to 41-43
side effects, risks and
complications of, see risks

K
keeping up to date 36

L
legislation 62-63, Legal Annex
listening to patients 2a, 7-11

M
/
Mental Capacity Act 2005 @72,

Legal Annex
o
oral conseg@onsent organ

don

P
partner, see family members
partnership between doctors and
patients 3-6
patients
request for treatment 5d

obstacles to sharing information
with 23-25

refusal of information by 13-15

respecting decisions of 43

seeking consent from 27,
44-50

support grouprél/
powers of attorney 62, endnote 13

Q
qualit ife 57a
qu s, answering 12

q Raising concerns about patient safety

25

record keeping
decisions 51, 61
oral consent 50
withholding information 17

research 9f, 49d

resolving disagreements, see
capacity resources, limited

23-25

reviewing information and decisions
11,15, 17, 52-53

risks
adverse outcomes 29-32, 34
complications 29b, 32
discussing 28-35
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keeping up to date with 36
requiring written consent 47
side effects 29, 32

S
screening 1, endnote 1
sharing information
about options for investigations
and treatment 2c, 18-21
about risks 28-35
obstacles to 23-25
with patients 7-25
side effects, see risks

! ®))
time, pressure of 23-25 P
treatment

benefits and burdeu@?ﬂ, 33,
49,76 \(b

discussing o for 7-11

patients st for 5d

pati \e usal of 5¢, 16,

43,58, 60-61, 64,70

pressure to agree to 41-43

reviewing plans for 52-53

side effects, risks and
complications of, see risks

)

uncertainty about diagnosis or
prognosis 9b, 37d

\

visual aids 20, 34 Q(l/Q

W Vv

withholding i@mation from
patien!@— 7

writte ent, see consent
wri t@information 20-21, 23,

O , 51, 68b, 69
Y

young people 54-56
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